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Public Defenders

Do indigent defendants get adequate legal representation?

www.cqresearcher. com

ver the years, several landmark Supreme Court

decisions have established the right of an indi-

gent defendant to the assistance of counsel at

public expense. But today critics say the nation’s
public defender system is in crisis. Roughly 80 to 85 percent of all
criminal defendants in state courts, where most crimes are prosecut-
ed, are indigent and represented by some kind of public counsel at
an annual cost to states and counties of more than $3.5 billion.

But many public defense lawyers and researchers argue that much

. L The trial of Brian Nichols, who allegedly shot and killed
more needs to be spent because funding for many indigent defense a judge, a court reporter, a sheriff's deputy and a U.S.
customs agent, has cost Georgia nearly $2 million so far
and drained money from other capital cases. At least a
dozen other death penalty trials have been delayed
because assigned defense lawyers couldn’t be paid.

systems is “shamefully inadequate.” Excessive caseloads, high
turnover of underpaid lawyers, poor training and supervision and

judicial interference are also blamed for many of the deficiencies.

According to one expert, in some poorly funded systems in the THIS REPORT
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Public Detenders

THE ISSUES

wenty-one years ago,

an intruder broke into

a home in Billings,
Mont., and brutally raped an
8-year-old girl. The police cre-
ated a sketch of the rapist
based on the victim’s de-
scription, and an officer
thought it resembled a
young man in town, 17-year-
old Jimmy Ray Bromgard,
who had recently been jailed
on an assault charge. Even-
tually, the victim picked out
Bromgard in a lineup.

But the young girl told of-
ficers she was only “60 to 65
percent” certain she had picked
the right man and at trial said
she was “not too sure.” !

The prosecution’s case rest-
ed on the victim’s identification
and the discovery of several
hairs found on her bed sheets.
The manager of the state’s crime
laboratory testified there was
less than a one-in-10,000 chance
the hairs belonged to someone
other than Bromgard — a sta-
tistic, it turned out, the state’s
witness had fabricated.

Bromgard’s court-assigned
lawyer never hired a foren-
sic expert, nor did he con-
duct an independent inves-
tigation. He filed no motions to
suppress the shaky identification, gave
no opening statement, prepared no
closing statement and failed to file an
appeal. 2 Convicted, Bromgard spent
more than 14 years in prison before
the Innocence Project used DNA analy-
sis of semen stains to show Bromgard
was innocent.

There have been hundreds of sim-
ilar cases in the United States. A Uni-
versity of Michigan study located 328
exonerations between 1989 and 2003.

Jimmy Ray Bromgard was 17 when he was convicted of
raping an 8-year-old girl in Billings, Mont. He spent 14
years in prison before DNA proved his innocence. His
court-assigned lawyer didn’t bire a forensic expert,
conduct an independent investigation or file a motion to
suppress the victim’s shaky identification. States and
counties spend $3.5 billion a year on indigent defense,
but many public defense lawyers and researchers
argue much more is needed because too many

indigent defense systems are in crisis.

The report said there are perhaps tens
of thousands more “miscarriages of
justice” in that time period that have
gone undetected: “rape convictions that
have not been reexamined with DNA
evidence; robberies, for which DNA is
useless; murder cases that are ignored
because the defendants were not sen-
tenced to death; assault and drug con-
victions that are forgotten entirely.” 3

“There is simply no better way to pre-
vent wrongful convictions than to pro-
vide competent defense counsel,” said

Available online: www.cqresearcher.com

BY BARBARA MANTEL

Peter Neufeld, co-director of the
Innocence Project, in testimo-
ny before Congress several
months after Bromgard was ex-
onerated. “Competent counsel
can uncover police practices
responsible for misidentifica-
tions, coerced or false confes-
sions and fraudulent forensic
science.” 4

The Sixth Amendment to
the U.S. Constitution estab-
lishes the right to counsel in
federal criminal prosecution.
Through a series of landmark
decisions, the U.S. Supreme
Court has extended that right
to all criminal prosecutions —
state and federal, felony and
misdemeanor — where a
conviction can result in im-
prisonment. If someone can-
not afford to hire an attorney,
the court must assign one.
Counsel can be a staff public
defender, a private lawyer
who accepts such cases for a
fee or a contract lawyer who
has won a bid to provide
these services. Roughly 80 to
85 percent of all criminal de-
fendants in state courts, where
the bulk of crimes are pros-
ecuted, are indigent and rep-
resented by some kind of pub-
lic counsel. > The annual cost
to states and counties is more
than $3.5 billion a year. ©

But many public defense lawyers
and researchers argue that much more
needs to be spent because too many
indigent defense systems are in crisis.
“I know that because I spend my life
traveling around the country and vis-
iting public defenders and court sys-
tems,” says Robert Spangenberg, whose
firm has conducted research for jus-
tice organizations in every state. “We
have public defender systems in the
country where one public defender
will handle 1,000 cases in a year,” he

AP Photo/Joe Kohen
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States Lead Indigent Defense Funding

Indigent defense systems are fully state-funded in 28 states. They
may be in better shape than systems that rely on a mix of state and
county funding, since state governments have a wider range of

revenue sources than localities.

Indigent Defense Funding by State

. Ind. Ohio

W.Va.

e
Hawaii ’

I Full state funding

[ 1 More than 50% state funding
T el [ Full county funding

I More than 50% county funding

Source: “State Indigent Defense Commissions,” The Spangenberg Group, Dec. 2006

says. “What kind of representation could
one provide with that caseload?”

In 2004, the American Bar Association
(ABA) published a report on the state of
indigent defense after holding a series of
public hearings. Among its findings:

e Funding for indigent defense is
“shamefully inadequate,” often
leading to overwhelming caseloads
and ineffective representation;

e Lawyers are often poorly trained
and poorly supervised;

e Prosecutors “too often” seek
waivers of counsel and guilty pleas
from the unrepresented accused;

e Judges and elected officials often
exercise undue influence over in-
digent defense lawyers. 7

But not all agree with the ABA’s
conclusions. David LaBahn, director of
the American Prosecutors Research In-
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stitute, a division of the National Dis-
trict Attorneys Association, says indigent
defendants receive adequate represen-
tation. “Public defenders are publicly
funded, they are well trained and they
have access to a great amount of re-
sources to defend their clients,” he says.
They often offer better representation,
he says, than a private lawyer hired by
a lower-middle-class person who does
not qualify for indigent defense.

Besides, says LaBahn, where fund-
ing is tight, prosecutors suffer, too.
“Both public defenders and prosecu-
tors are burdened by high caseloads
and high turnover.”

Florida is a case in point. “I shouldn’t
be asking my parents for money,” said
Allison Haney, a prosecutor in South
Florida who tries rape, robbery and
the occasional murder case for an an-

nual salary of just $50,000 while shoul-
dering more than $100,000 in law
school loans. Assistant Public Defend-
er Ayana Harris also relies on her par-
ents to help pay bills. “It makes me
feel like I'm not a complete adult,”
said Harris. 8

Low salaries lead to high turnover.
The Miami-Dade County State Attorneys
Office lost just under half its lawyers
in 2005 and 2006; the public defend-
er’s office lost a third. ?

With economists warning the U.S.
is in or will soon enter a recession,
this is a particularly difficult time for
public defenders to go hat in hand to
county and state governments. The 28
states that fully fund their public de-
fense systems may be in better shape
than the rest that rely on a mix of
state and county funding, since states
have a wider range of revenue sources
than localities. (See map, left.)

Still, it's a tough year for states, too,
with seven particularly hard hit, ac-
cording to Raymond C. Scheppach, ex-
ecutive director of the National Gover-
nors Association. “They are primarily
the states that rode up the housing bub-
ble and are now riding it down,” says
Scheppach, “and are pretty much in re-
cession.” The seven are California, Ari-
zona, Nevada, Florida, Michigan, Ohio,
and Minnesota. About a dozen oil and
farm states are doing just fine, he says,
benefiting from the run-up in oil and
commodity prices. The rest may not yet
be in recession, but their tax revenues
are definitely slowing.

Some public defender systems al-
ready have been told to make cuts,
and at least one is fighting back. In
Mlinois, the Cook County Public De-
fender, whose territory includes Chica-
20, sued the Cook County Board pres-
ident after his staff was trimmed from
about 485 in recent years to as low
as 430 in 2007. ' In Kentucky, the
governor has proposed budget cuts
for both public defenders and coun-
ty prosecutors while recommending in-
creased funding to expand a state



prison. Kentucky expects the number
of state prison inmates to grow 6 per-
cent over the next two years, an in-
crease of 1,000 inmates. ! And that’s
on top of a 12-percent surge last year,
the largest of any state. 12

In fact, a recent study reports that
after three decades of growth in Amer-
ica’s prison population, for the first time
more than one in every 100 adults is
now in jail or prison — the highest rate
in the world, according to the Pew Cen-
ter on the States. It is not an increase
in crime or population growth that’s be-
hind this disturbing figure, however, but
the policy choices of federal and state
governments, according to the Pew re-
port. For instance, the war on drugs has
resulted in hundreds of thousands of
convictions, wrote Robert M.A. Johnson,
the prosecutor for Anoka County, Minn.,
in a recent issue of Criminal Justice
magazine. In addition, he noted, “What
was once bad or reckless behavior, such
as child endangerment or failure to se-
cure a firearm, which might have ex-
posed a wrongdoer to civil liability, is
today becoming a criminal offense pun-
ishable by incarceration and fines.” 13
No wonder caseloads for public defenders
are often unmanageable.

In this environment of tight budgets,
here are some of the questions that
public defenders, prosecutors, researchers
and government officials are debating:

Do indigent defendants in crimi-
nal cases receive adequate rep-
resentation?

The nation’s indigent defense sys-
tems are judged against the American
Bar Association’s Ten Principles of a
Public Defense Delivery System, issued
in 2002. (See box, right.) According to
Principle No. 5, “Counsel’s workload,
including appointed and other work,
should never be so large as to inter-
fere with the rendering of quality rep-
resentation or lead to the breach of
ethical obligations, and counsel is ob-
ligated to decline appointments above
such levels.”

Maintaining an Effective Public Defense System

Most of the nation’s indigent defense systems are judged against the
American Bar Association’s Ten Principles of a Public Defense
Delivery System. The ABA recommends, among other things, that
defense-counsel workloads not interfere with quality representation
and that attorneys’ experience and ability match the complexity of

each case.

i

completion of the case.

3
4
5
6
7
8
9
0

1

The public defense function, including the selection,
Sfunding and payment of defense counsel, is independent.

Where the caseload is sufficiently bigh, the public defense
delivery system consists of both a defender office and the
active participation of the private bar.

Clients are screened for eligibility, and defense counsel is
assigned and notified of appointment as soon as feasible
after clients’ arrest, detention or request for counsel.

Defense counsel is provided sufficient time and a
confidential space within which to meet with the client.

Defense counsel’s workload is controlled to permit the
rendering of quality representation.

Defense counsel’s ability, training and experience match
the complexity of the case.

The same attorney continuously represents the client until

There is parity between defense counsel and the
prosecution with respect to resources, and defense counsel
is included as an equal partner in the justice system.

Defense counsel is provided with and required to attend
continuing legal education.

Defense counsel is supervised and systematically reviewed
Sfor quality and efficiency according to nationally and
locally adopted standards.

The ABA endorses national stan-
dards limiting to 150 the annual case-
loads for public defenders who han-
dle felonies. Limits for other types of
cases include:

* 400 non-traffic misdemeanors;

e 200 juvenile court cases;

e 200 Mental Health Act cases; or

e 25 non-capital appeals. 4

Available online: www.cqresearcher.com

Some jurisdictions are well known
for controlling caseloads of public de-
fense attorneys and providing quality
representation, like Washington, D.C., Los
Angeles and Massachusetts. But accord-
ing to numerous studies, far too many
do not. In its 2004 report, “Gideon’s Bro-
ken Promise,” the ABA said “oftentimes
caseloads far exceed national standards,
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Number of Prison Inmates Has Exploded

The U.S. prison population has nearly tripled since 1987, straining
the nation’s public defender offices.
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Sources: Bureau of Justice Statistics; “One in 100: Bebind Bars in America 2008,”

Pew Charitable Trusts, February 2008

making it impossible for even the most
industrious of attorneys to deliver effec-
tive representation in all cases.” 1

In Las Vegas, the average caseload
for a public defender is more than
twice the national standards. 1© In Mis-
souri, the caseload has risen by 12,000
cases over six years with no corre-
sponding staff increase. 7 And in
Knoxville, Tenn., one public defender
handles approximately 14 accused per-
sons and 24 criminal charges a day. '

“When caseloads are too high, a
couple of things immediately go out the
window,” says Malia Brink, indigent-
defense counsel for the National Asso-
ciation of Criminal Defense Lawyers. A
timely investigation, or even any inves-
tigation, is usually the first to go, she
says; and the number of cases brought
to trial declines. “When lawyers are
overloaded, they push pleas harder in
order to clear cases,” says Brink, up-
ending the adversarial process.

In 2006, the ABA’s Ethics Commit-
tee felt compelled by the growing case-
loads to issue a formal opinion about
the ethical obligations of overworked
public defense lawyers: “If workload
prevents a lawyer from providing com-
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petent and diligent representation to ex-
isting clients, she must not accept new
clients.” And once a lawyer is repre-
senting a client, “the lawyer must move
to withdraw from representation if she
cannot provide competent and diligent
representation.” 1 If the lawyer is a pri-
vate lawyer assigned cases by the court,
she must petition the court. If the lawyer
is a staff public defender, she must ap-
proach her supervisor. If the supervisor
does not make a “reasonable” effort to
deal with workload issues, the lawyer
must move up the chain of command,
and, if necessary, file a motion with the
trial court for workload relief. 2°

Immediately, opposition to the
ethics opinion surfaced. Michael Judge,
the public defender for Los Angeles
County, wrote that “immense harm is
done” when a deputy public defend-
er challenges supervisors and possibly
takes her complaint to the trial court.
First, clients may lose faith in the abil-
ity of the public defender to properly
represent them, and second, “Such ac-
tion invites judges to intervene in the
governance of public defender offices,”
Judge noted, compromising their in-
dependence. %!

Los Angeles allows the public de-
fender to turn away cases, deflecting the
excess to private attorneys, and Judge
said he turns down thousands of cases
a year. But most public defenders are
not allowed to refuse cases, and only a
small minority have followed the ABA’s
recommendation to file motions in court.
In Knoxville, the chief public defender
recently filed a motion asking that his
staff no longer be assigned misdemeanor
cases so they can concentrate on
felonies, saying that current high case-
loads are forcing his attorneys “to com-
promise their professional and ethical
obligations.” 22

But there is enormous pressure on
public defenders not to rock the boat,
says Norman Lefstein, a professor of
law at Indiana University and a former
chair of the ABA’s Indigent Defense Ad-
visory Group. Lefstein tells of an over-
worked assistant public defender who
would like to file motions in court for
workload relief. “But he has been told
by his supervisors that he is not au-
thorized to do it,” says Lefstein, “and
that if he did they would fire him.”

Unmanageable caseloads can be
traced to decisions by governments to
criminalize more kinds of bad behav-
ior and to what the ABA calls “shame-
fully inadequate” funding. % “Lawmakers
are too afraid of being labeled soft on
crime and respond by failing to fund
the defense,” says Brink, who calls that
penny-wise and pound-foolish. “You
get more appeals and exonerations,”
says Brink, “if the defense is not an
equal partner” with the prosecution.

In fact, Principle 8 of the ABA’s Ten
Principles states: “There should be par-
ity of workload, salaries . . . support
staff, paralegals, investigators and ac-
cess to forensic services and experts
between prosecution and public de-
fense.” But Brink and others say that
is almost never the case. While pros-
ecutors rely on local and state police
to investigate crimes and state crime
labs to analyze evidence, many public
defenders must hire investigators or



forensic experts out of their own bud-
gets or request money from a not al-
ways receptive court. 24

There is no national study com-
paring the resources of public defense
systems and those of public prosecu-
tors, but a 2007 study in Tennessee
sheds light on the controversial nature
of parity comparisons.

The report’s conclusion is stark: In
fiscal 2005, the amount of money
available for the prosecution of indi-
gent cases was twice the amount avail-
able to their defense. To arrive at that
figure, the report’'s researchers not
only counted the budgets of the 31
state District Attorneys General as part
of the funding available to prosecute
crimes but also added the budgets, or
part of the budgets, of several other
state agencies, including the Ten-
nessee Bureau of Investigation (TBD.

“Given that all divisions of TBI are
involved in investigating and prose-
cuting crime or supporting such
work,” said the report, “all . . . of
TBI’s budget is attributable to the pros-
ecution function.” %

LaBahn at the American Prosecu-
tors Research Institute calls that inclu-
sion “incredible” and says the report’s
authors misunderstood the function of
the Bureau of Investigation. “Their job
is to investigate — to exclude a sus-
pect or to include one,” he says. “Their
job is not to prosecute.” LaBahn also
objects that 20 percent of the High-
way Patrol’s budget was also counted
towards the prosecution function.
“While we use the results of their in-
vestigations,” he says, “they do not
work for us or work at our direction.”

Are public defense lawyers be-
bolden to judges and politicians?
According to the very first of the
ABA’s Ten Principles of a Public De-
Jfense Delivery System, public defense
operations must be independent from
political and judicial interference, in
the selection, funding and payment of
defense counsel. But when the bar as-

How the Supreme Court Helped Poor Defendants

Here are key passages from two of the bigh court’s key rulings on
bebalf of indigent defendants:

Powell v. Alabama (1932) — established the right to court-
appointed counsel in state capital proceedings:

The right to be beard would be, in many cases, of little avail if it did not com-
prebend the right to be beard by counsel. Even the intelligent and educated
layman bhas small and sometimes no skill in the science of law. If charged with
crime, he is incapable, generally, of determining for bimself whether the indict-
ment is good or bad. He is unfamiliar with the rules of evidence. Left without
the aid of counsel he may be put on trial without a proper charge, and convict-
ed upon incompetent evidence, or evidence irrelevant to the issue or otherwise
inadmissible. He lacks both the skill and knowledge adequately to prepare his
defense, even though he has a perfect one. He requires the guiding band of
counsel at every step in the proceedings against him. Without it, though he be
not guilty, be faces the danger of conviction because he does not know how to
establish bis innocence.

Gideon v. Wainwright (1963) — established the right to
court-appointed counsel in state felony proceedings:

[IIn our adversary system of criminal justice, any person haled into court, who
is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is pro-
vided for him. This seems to us to be an obvious truth. Governments, both state
and federal, quite properly spend vast sums of money to establish machinery to

try defendants accused of crime. Lawyers to prosecute are everywhere deemed
essential to protect the public’s interest in an orderly society. Similarly, there
are few defendants charged with crime, few indeed, who fail to bire the best
lawyers they can get to prepare and present their defenses. That government
hires lawyers to prosecute and defendants who have the money hire lawyers to
defend are the strongest indications of the widespread belief that lawyers in
criminal courts are necessities, not luxuries. The right of one charged with
crime to counsel may not be deemed fundamental and essential to fair trials in

some countries, but it is in ours.

From the very beginning, our state and national constitutions and laws have
laid great emphasis on procedural and substantive safeguards designed to
assure fair trials before impartial tribunals in which every defendant stands
equal before the law. This noble ideal cannot be realized if the poor man
charged with crime has to face bis accusers without a lawyer to assist him.

sociation held a series of public hear-
ings in 2003 on indigent defense in
the United States, “witnesses described
indigent defense systems that fall far
short of these national standards.”
The opportunity for judicial influ-
ence is greatest in those states where
judges pick private attorneys to rep-
resent the accused, and public de-
fenders handle a minority of the indi-

Available online: www.cqresearcher.com

gent cases. A Michigan witness at the
hearings explained that “the elected
judges still pass out the assignments
for indigent defense cases to help their
political fundraising as much as any-
thing else.” A Nevada witness report-
ed that in one county, “judges punish
attorneys who request funds to hire
experts or ‘raise ugly issues that make
judges unhappy.” ” 20
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How Dakota County Picks Public Defenders

Defendants in Dakota County, Minn., who earn less than $12 per hour are eligible to receive a public
defender for all crimes ranging from felonies down to both levels of misdemeanors. As defendants’
incomes rise, however, those charged with lesser crimes become less eligible for public defenders. Advocates
of such tiered systems argue that defendants with adequate means can afford lawyers for minor charges
and should be provided with public defenders only for the most serious crimes, which entail the most cost.

Public Defender Eligibility Grid for Dakota County, Minn.
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Gross High
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$12 $14

$16
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Murder, kidnapping, criminal sexual conduct, 1st and 2nd degree controlled substance

Identity theft, burglary, terrorist threats, DWI, aggravated forgery, 3rd and 4th degree
controlled substance

5th degree controlled substance, welfare fraud, financial card fraud

Gross
Misdemeanors

Low:

shoplifting

Domestic and other assault, 2nd and 3rd degree DWI, forgery, criminal vehicular operation,
5th degree criminal sex

Theft, property damage, serving alcohol to minors, offering a forged check
Driving after suspension/revocation, intent to escape tax, school bus stop arm, prostitution,

Misdemeanors

Low:

Source: Dakota County, Minnesota

4th degree DWI, domestic assault, 5th degree assault
Bad check, theft, careless driving, driving after license revocation/cancellation
Loud party, housing code violations, driving after suspension, minor consumption

In Dallas County, Texas, some
charge that judges send so many more
indigent cases to private attorneys
than to the public defender’s office
because private lawyers, many of whom
rely on these appointments for their
livelihood, contribute to judges’ election
campaigns. Robert Udashen, former pres-
ident of the Dallas Criminal Defense
Lawyers Association, denied politics is
at play and said judges just pick the
best defense counsel for a case. “A judge
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should have some control over how
indigent defense is handled in their
court,” he said. %/

But in states where the judiciary is
in charge, studies show public defense
counsel file fewer motions on behalf
of their clients. “You don’t need the
judge to say explicitly ‘don't file any
motions,” ” says David Carroll, director
of research and evaluation at the Na-
tional Legal Aid & Defender Associa-
tion. “The public defender just knows

not to file motions to dismiss or motions
to exclude evidence in order to keep
the cases moving.” Too often, Carroll
says, appointed counsel want to keep
the judge happy rather than the client
in order to get more assignments.
LaBahn of the American Prosecutors
Research Institute says fewer motions are
not necessarily a bad thing. When de-
fense attorneys are familiar with a judge,
maybe even practicing exclusively in his
or her courtroom, the defender “is able




to do what is in the best interest of his
client,” says LaBahn, “and there are going
to be many fewer frivolous motions.”

In some states, such as North Car-
olina, judges not only appoint private
counsel to individual cases but also ap-
point county public defenders to office.
A recent state auditor’s report on indi-
gent defense in North Carolina called
the practice a serious problem. “Since it
is reasonable to assume that each pub-
lic defender has an interest in being
reappointed to the next four-year term
and would like to remain in the judge’s
favor during the interim, neither the pub-
lic defender [nor] his or her staft . . .
can be considered free from judicial in-
fluence,” the auditor wrote. 2 The audit
noted that there is, therefore, a conflict
between attorneys’ financial interest and
their responsibility to provide a vigor-
ous defense.

To counteract inappropriate judicial
influence, the ABA recommends that
either local or state independent com-
missions oversee indigent defense, ap-
pointing lawyers, setting fees and es-
tablishing standards. But in Louisiana,
before the state reformed its indigent-
defense system in 2007, local judges
selected members to the county over-
sight commissions. In one parish, the
District Court judiciary appointed the
high-school vice principal, a nightclub
owner and a part-time embalmer,
none of whom had experience in in-
digent defense. % In another parish,
the local commission was chaired by a
lawyer for the local police association. 3

This past January, the Nevada Supreme
Court took the kind of action usually
left to the legislative branch — in an
unprecedented decision it ordered each
county to devise a plan to remove
judges from the selection of attorneys.

Sometimes it is not the judicial branch
that has undue influence but the execu-
tive. In New Mexico, the governor ap-
points the state public defender and all
district-level managers. When Gov. Bill
Richardson, D-N.M,, first took office in
January 2003, he deaned house, as a

new administration often does, removing
all the previous public defenders. But ac-
cording to the state’s leading newspaper,
Richardson’s replacement for state public
defender was a private lawyer with little
management experience who had con-
tributed heavily to the governor’s elec-
tion campaign. Richardson’s spokesper-
son at the time denied that campaign
contributions played a role in any of the
governor’s appointments. 3!

Earlier this year, both chambers of the
New Mexico legislature passed a bill that
would have created an independent state
commission to appoint public defenders
and oversee indigent defense services,
but Richardson vetoed it, saying the
commission would have created “an un-
necessary and unaccountable layer of
bureaucracy [that] encroaches on the
rightful authority of the executive.” 32

Alaska, Delaware, Iowa, New Jersey,
Rhode Island, Vermont, West Virginia
and Wyoming also have state public de-
fenders who are direct political appointees.

Should states ratber than counties
Jund and supervise indigent-defense
services?

Problems of excessive caseloads, ju-
dicial interference, insufficient training
and poor supervision are most common
in county-run indigent defense systems,
according to researchers. Indeed, they
say most countywide systems fail to meet
any of the ABA’s standard. On top of
and contributing to those problems,
county budgets for indigent defense can
be quite volatile.

For example, rural Quitman County,
Miss., had not had a murder in 10 years.
But when a murder did occur, the cost
of providing two separate lawyers to
the two defendants in a complex case
almost bankrupted the county, which
faced the prospect of cutting back fund-
ing on core services like schools. So in
2001 the county sued the state, saying
it lacked the funds to provide an ef-
fective defense. The county lost, but the
case illustrates “how erratic a burden
public defense can be for counties,” says
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Brink of the National Association of
Criminal Defense Lawyers.

State funding of indigent defense is
far more stable, says the National Legal
Aid & Defender Association’s Carroll,
because it's easier for one state pub-
lic defender to make his case to the
legislature than for hundreds of pub-
lic defenders to ask each county for
money. As of July 20006, 28 states fully
funded indigent defense services, and
another three provided the majority of
funding. The rest relied heavily on
county funding, with two states, Penn-
sylvania and Utah, providing no state
funding at all. 33 (See map, p. 340.)

But state funding is not a panacea,
independent, authoritative oversight com-
missions are also needed, say reform-
ers. Forty-two states have some sort of
statewide body, many of which have
been around for decades, but some are
controlled by the executive branch, oth-
ers provide only partial oversight, some
have no real power to enforce their
standards and some lack sufficient funds.

In North Dakota, for example, al-
though the state pays for indigent de-
fense and a state commission has ex-
isted since 1981, “the system was seriously
underfunded and lacked independence,
uniformity and effective oversight,” ac-
cording to a recent study. The system
relied mostly on private lawyers under
contract with judges and required they
handle an unlimited number of cases
for a flat fee. “The contracts created
problems of independence and case
overload . . . and had a deleterious ef-
fect on quality,” noted the study. * The
state commission had no real oversight
authority. But that changed in 2005, when
the North Dakota legislature ordered an
overhaul, creating a state commission
with real authority to set standards and
to establish public defender offices
across the state.

In the past decade, several other states
have also strengthened state control of
indigent defense, including Connecticut,
North Carolina, Oregon, Virginia, Mon-
tana and Georgia. Some, like Montana
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and Connecticut, did so in response
to lawsuits filed by the American Civil
Liberties Union (ACLU); others did so
after a state task force showcased the
failure of their indigent defense sys-
tems to meet few, if any, of the ABA’s
10 Principles.

Do any states comply with all 10?
“That’s hard to know,” says Brink, “be-
cause we don’'t do annual evaluations
in all 50 states.” But several come
close, she says, including Maryland,
Connecticut, New Jersey, Montana, Min-
nesota, Massachusetts and Wisconsin.

“This doesn’t mean you can’t have
a great county-based system,” says Car-
roll. “In fact, some of the best systems,
like San Francisco and Los Angeles, are
county systems, but you can look across
the border [into other counties] and see
a bad system.” In that sense, Carroll
says, state control is always better.

But Judge, the public defender of Los
Angeles County, strongly disagrees. In
California, at least, “a state system would
not be an improvement,” says Judge. “In
fact, T believe it would clearly degrade
the quality of representation provided to
indigent criminal defendants.”

Judge says he and other public de-
fenders from well-financed counties are
indeed concerned about the quality of
indigent defense in smaller counties that
rely on low-bid contracts with private
attorneys. But converting to a state sys-
tem, he says, is not the solution, judg-
ing by what the state pays its prosecu-
tors. “If the state doesn’t pay the
attorneys general in California a com-
petitive salary,” Judge asks, “then what
would make you think that the state
would be willing to pay the public de-
fenders a competitive salary?” It just
wouldn’t happen, he says, and instead,
a state takeover to fix the problems of
poorer counties would end up weak-
ening indigent defense in the wealthier
ones as public defenders leave for
better-paying jobs in private industry.

Still, more states are under pressure
to abandon their county-based systems.
In Michigan, the ACLU has filed a law-
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suit; in Nevada, the state Supreme Court
has recommended state control and in
New York state, Chief Judge Judith
Kaye and a host of local bar associ-
ations and public defenders have asked
the legislature for a complete overhaul
of New York’s fragmented county sys-
tem of public defense.

“Isn’t it time we had a truly effec-
tive system of indigent defense in the
state of New York?” Kaye asked last
year as she addressed a conference of
public defenders, judges, prosecutors
and lawmakers. “It surely makes a lot
of sense to me.” % -

BACKGROUND

Limited Rights

hile the right to government-

appointed counsel for indigent
defendants is relatively new, most Amer-
icans might assume that they have al-
ways had the right to at least hire a
lawyer if charged with a crime. But
they would be wrong.

In the earliest years of colonial Amer-
ica, the criminal courts resembled those
in Britain. Trials were prosecuted by crime
victims or their surrogates; judges could
deny defendants the right to counsel, and
most defendants represented them-
selves. According to James Tomkovicz, a
criminal-law scholar at the University of
Iowa, there were two reasons for self-
representation: Well-trained lawyers
were uncommon, and the colonists had
“an abiding distrust for lawyers and had
little respect for the legal profession.” 3

But in the early 1700s, criminal pro-
ceedings began to change. The colonists
adopted the continental European in-
stitution of a government-funded pub-
lic prosecutor to pursue criminal charges.
In addition, the number of trained
lawyers increased, and the public’s re-
spect for the legal profession grew “as

the colonists came to recognize the crit-
ical roles that counsel could play in
protecting individual rights and liberties
against the oppressive or overreaching
government authorities.” 37 As a result,
colonies began to expand criminal de-
fendants’ right to counsel.

Nevertheless, “no uniform practice
existed throughout the colonies at any
time before . . . the Revolution,” wrote
constitutional law scholar William
Beaney. 38 Several colonies continued
to follow the practices of English com-
mon law, while Pennsylvania, Delaware,
South Carolina, Connecticut, Virginia and
Rhode Island, either in their charters or
by statute and to varying degrees, ex-
plicitly recognized the right to counsel.

Beginning in 1776 after the Declara-
tion of Independence, seven of the
new states — Delaware, Pennsylvania,
New Jersey, Maryland, Massachusetts, New
Hampshire and New York — adopted
constitutions that guaranteed criminal de-
fendants a right to counsel. Some states,
including Pennsylvania and Delaware,
went further and passed statutes re-
quiring the government to appoint
lawyers to criminal defendants accused
of capital crimes — those punishable
by death. However, only two states —
New Jersey, by statute, and Connecticut,
by custom — appointed counsel to all
criminal defendants who could not af-
ford to hire a lawyer. “Excluding these
two states, the right to counsel meant
the right to retain counsel of one’s own
choice and at one’s own expense,” ac-
cording to Beaney. ¥

The Bill of Rights

n spring 1787, the Framers of the
Constitution met in Philadelphia, but
the right to counsel was not included
in a single proposed draft. One reason
for the omission may have been the
Framers’ anticipation that “state criminal
justice systems would handle the bulk

of criminal prosecutions.” 40
Continued on p. 349




1700s-1800s

Two amendments to the Constitu-
tion lay the groundwork for ex-
pansion of indigent defendants’
right to counsel

1791

States ratify Bill of Rights; Sixth
Amendment guarantees defendants
the right to hire counsel in federal
courts.

1868
The 14th Amendment guarantees
“due process.”

1930s-1940s

Supreme Court expands the right
to government-appointed counsel
in state and federal courts.

1932

Supreme Court recognizes in Powell
v. Alabama that indigent defendants
in state prosecutions of a capital
crime have the right to government-
appointed counsel.

1938

Supreme Court extends a poor de-
fendant’s right to counsel in federal
courts in jJobnson v. Zerbst.

1942

Supreme Court rules in Beits v.
Brody that a poor person prose-
cuted for a felony in state court
does not necessarily have the
right to appointed counsel; the
court recommends a case-by-case
approach.

1960s-1970s

Supreme Court decisions broadly
expand the right to counsel.

Chronology

U

1963

In the landmark Gideon v. Wain-
wright decision the Supreme Court
overrules itself and recognizes the
right to public defense in state
prosecutions of felonies.

1966-67

Supreme Court recognizes a low-
income defendant’s right to counsel
at post-arrest interrogation in
Miranda v. Arizona and during
lineups in United States v. Wade.

1967

Supreme Court extends Gideon
decision to indigent children
charged in juvenile-delinquency
proceedings in In re Gault.

1970

Supreme Court recognizes a low-
income defendant’s right to counsel
during preliminary hearings in Cole-
man v. Alabama and during plea
negotiations in Brady v. United States.

1972

Court’s Argersinger v. Hamlin deci-
sion extends the right to counsel to
indigent defendants in state prosecu-
tions of misdemeanors where there
is the potential for a loss of liberty.

1973

National Advisory Commission on
Criminal Justice Standards and Goals
creates standards governing indigent
defense services.

1974

U.S. Justice Department’s National
Study Commission on Defense
Services issues guidelines.

1980s-Present

States and American Bar Associ-
ation (ABA) find many indigent-
defense systems in crisis. New
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streamlined standards along with
lawsuits prompt some reforms.

1982

ABA’s first public hearings on in-
digent defense finds many public
defense lawyers underpaid, over-
worked and poorly trained.

1984

Supreme Court's Strickland v. Wash-
ington ruling says defendants are en-
titled to counsel’s effective assistance.

1992

ABA issues third edition of Stan-
dards for Criminal Justice on Pro-
viding Defense Service.

2001

Oregon establishes state-based Public
Defense Services Commission, mov-
ing away from a county system.

2002

ABA issues Ten Principles of a
Public Defense Delivery System, a
condensed version of its standards.

2003

On the 40th anniversary of Gideon,
ABA holds another series of public
hearings and issues report concluding
not much has changed in 20 years.

2004-2005

American Civil Liberties Union alleges
systemic right-to-counsel violations
in Montana. A year later, state over-
hauls public defender system.

2007

After Hurricane Katrina, Louisiana
reforms indigent defense, adopting
a statewide system.

2008

Nevada Supreme Court orders
counties to remove judges from
the selection of indigent defense
attorneys, to protect the indepen-
dence of defense lawyers.
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Crisis Seen in Juvenile Defense

Researcher author Barbara Mantel talks with
Mary Ann Scali, deputy director of the National
Juvenile Defender Center, which provides sup-

port to public defenders, appointed counsel, law school
clinical programs and nonprofit law centers.

CQ: In the past year-and-a-half, your organization has as-
sessed juvenile public defense in Mississippi, Illinois, Florida
and Indiana, and many other states before that. How would
you characterize public defense systems for juveniles in this
country?

Scali: It is a right that is not adequately afforded, protect-
ed or upheld in this country. The majority of states don’t have
statewide public defender systems;
they are county based. So what you
see is justice by geography. Where
there are significant resources and
commitment, you'll see defenders with
specialized training and adequate sup-
port. In jurisdictions where juvenile
justice is viewed as a stepchild, you’ll
see attorneys rotating through the ju-
venile division and youths not really
having a voice in the system.

CQ: A common thread in many
of your organization’s state assessments
is excessive waivers of counsel.

Scali: Youth are mirandized, but
even so, very frequently they will waive
their [Miranda) right to counsel and
to remain silent because they are told
this is what we need from you so you
can go home. And many times they
simply want to go home.

CQ: How serious a problem is it?

Scali: We have jurisdictions where
80 percent of youths waived coun-
sel. There are some jurisdictions where
waiver is not allowed without con-
sultation with counsel, but there are
many that allow it.

CQ: When youths do get counsel, how well-trained are
these lawyers?

Scali: Juvenile attorneys need to have additional skills.
They need to know juvenile development, they need to under-
stand adolescent thinking, they need to know about effective
programs and treatments. Most programs don’t give this kind
of training.

CQ: Another problem in many states, according to your re-
ports, is that lawyers are not assigned early enough in the process.
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Juveniles’ legal rights are not fully
protected, according to the National
Juvenile Defender Center. Eric Hainstock,
above, was charged last year with
shooting his principal in Baraboo, Wis.

Scali: Typically, attorneys are appointed at the first court
appearance, after the youth has been arrested and has met
with intake officers and with police officers.

CQ: Why is that too late?

Scali: When you think of children and their development
and their experience with authority figures, youth are far more
subject to coercion than adults. Oftentimes youths are most
concerned with what is immediately coming next. What they
often do is tell a story or comply with whatever the police of-
ficer is asking them to do so they can simply go home.

CQ: Almost all of the state assessments talk about juvenile
defenders’ enormous caseloads and the large amount of plea
bargaining that results.

Scali: Plea bargaining is everybody’s
attempt to move the system along. It's
all about dockets and the system being
overwhelmed. Plea bargaining prevents
the child from having his day in court.

CQ: You also say that defenders are
often confused about their role, thinking
that they have to act as a parent would.

Scali: One typical example is a de-
fender who sees a child who needs ser-
vices for mental health or addiction and
thinks we’re just here to help and the
only way to help is to plea bargain and
get this child hooked up with services.
Instead, that attorney should be work-
ing with the child on his defense, ex-
plaining his constitutional rights and
helping to advocate for those rights in
the courtroom.

CQ: What's wrong with getting a child
services that he needs?

Scali: If my child needs substance-
abuse services, there are 10 other
agencies that can provide it. The jus-
tice system is not the place to get those
services. Pleading guilty is not the way
to get services.

CQ: You say defenders often don’t think about the longer-
term collateral consequences of a plea, like loss or delay in
getting a driver’s license, inability to join the military or to
qualify for student loans and public housing.

Scali: That's right. Our juvenile-justice system is not a benign,
benevolent system. But it's not all doom and gloom. These
problems are not intractable. There are a number of great ideas
and tremendous progress in some parts of the country, like
Philadelphia, Boston and Louisiana.

AP Photo/ Wisconsin State Journal/Craig Schreiner
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But many delegates to the
Constitutional Convention were
disturbed that the proposed doc-
ument failed to include a decla-
ration of rights. Eventually it be-
came clear that many states would
not ratify the Constitution with-
out the promise of one. With that
promise in hand, the 13 states
ratified the Constitution by mid-
1790 and the next year ratified
the Bill of Rights, composed of
10 amendments. The Sixth
Amendment spells out the rights
of the accused in criminal pros-
ecutions and includes a clause
promising “the assistance of coun-
sel for his defense.”

“It is extremely difficult, if
not impossible . . . to reach any
positive conclusion concerning
the intention of Congress in
proposing the clause or the in-

lawyer, Walter Pollak, from New York
City, who argued before the U.S.
Supreme Court that the defendants
had not received competent coun-
sel. The high court agreed, stating
that the 14th Amendment’s guaran-
tee of due process had been vio-
lated. “The right to be heard would
be, in many cases, of little avail if
it did not comprehend the right to
be heard by counsel,” the majority
opinion explained. 2 Without coun-
sel, though a defendant “be not
guilty, he faces the danger of con-
viction because he does not know
how to establish his innocence.” Thus
the court in 1932 recognized that
defendants in state prosecutions had
the right to retain a lawyer and the
right to have the government pro-
vide a lawyer if the defendant could
not afford to hire one.

Six years later, the right to coun-
sel for poor defendants was ex-
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terpretations given it by the states

Clarence Earl Gideon was serving a five-year

at the time of ratification,” wrote sentence in a Florida prison for breaking and

legal scholar Beaney. 4!

While there was considerable
contemporary debate about the
other rights contained in the 10
amendments, there is little record
of discussion of the right to

Court for a new trial because he had not been
given a lawyer, as guaranteed under the 14th
Amendment. The court ruled unanimously in

crime has the right to court-appointed counsel.
At bis new trial, Gideon was found innocent.

entering. Writing in pencil, be asked the Supreme

counsel.

Nevertheless, U.S. courts later con-
cluded the Framers meant to provide crim-
inal defendants with the right to retain a
lawyer but not a right to government-
appointed assistance and that, in addition,
the Sixth Amendment applied only to
criminal cases in federal court. Since the
vast majority of criminal cases are brought
in state court, the Sixth Amendment
initially had little practical significance.

The 14th Amendment

dopted in 1868, the 14th Amend-
ment includes the clause “nor
shall any state deprive any person of
life, liberty, or property, without due
process of law.” Nearly 64 years later,

the Supreme Court, in its first significant
right-to-counsel opinion, would cite this
amendment to extend the right to coun-
sel to state courts.

That watershed opinion was issued
in Powell v. Alabama, in which nine
young black men in Alabama were ac-
cused of raping two white women, an
offense punishable by death. The indi-
gent and illiterate defendants could not
afford to hire counsel, and the judge,
on the morning of the trial, appointed
two defense attorneys with little trial ex-
perience. The trials took one day, and
all defendants but one — a 13-year-old
who was sentenced to life imprisonment
— received death sentences.

The highly publicized case attracted
the attention of a prominent civil rights

Available online: www.cqresearcher.com

tended to federal court proceed-
ings. In 1938 in jobnson v. Zerbst,
the Supreme Court ruled that the
Sixth Amendment provided not only
the right of criminal defendants in
federal court to retain counsel but
also the right of indigent defendants
to receive appointed counsel. 43

1963 that an indigent person accused of a serious

Gideon v. Wainright

hile the Jobnson v. Zerbst deci-

sion applied to all criminal cases
in federal court, the Powell v. Alabama
decision was interpreted narrowly to
extend the right to appointed counsel
only in state prosecutions of capital
cases. The Supreme Court revisited the
issue 10 years later in Betts v. Brody.
An indigent Maryland man charged
with robbery requested a court-appointed
lawyer but was denied. He later con-
tended that he was denied due process,
but the lower courts and the Supreme
Court ruled that he had adequately de-
fended himself. As Drew University law
Professor Paul Wice wrote in his book
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counsel to state courts.

Amendment VI

Constitution Provides Counsel and Due Process

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state
and district wherein the crime shall have been committed, which district shall have been previously ascertained by law,
and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defense.

Amendment XIV

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the
United States and of the state wherein they reside. No state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

The Sixth Amendment to the U.S. Constitution establishes the right to counsel in federal criminal
prosecution. The 14th Amendment, adopted in 1868, includes the clause “nor shall any state deprive
any person of life, liberty, or property, without due process of law.” Nearly 64 years later, the Supreme
Court, in its first significant right-to-counsel opinion, cited this amendment to extend the right to

Public Defenders and the American Jus-
tice System, the majority opinion ex-
plained that “the Sixth Amendment’s
right-to-counsel provisions applied only
to federal criminal cases, while the 14th
Amendment did not require the state
to appoint an attorney in every crimi-
nal case where the defendant was im-
poverished and could not afford an at-
torney.” # The court recommended a
case-by-case approach.

But in 1963 the U.S. Supreme court
overruled itself in Gideon v. Wainwright,
the most significant right-to-counsel de-
cision in the court’s history. Clarence Earl
Gideon, a poor, middle-aged white man,
had written the Supreme Court from his
cell in a Florida state prison. As then-
New York Times reporter and columnist
Anthony Lewis described in his com-
pelling bestseller, Gideon’s Trumpelt,
Gideon had written in pencil. His papers
“were done in carefully formed printing,
like a schoolboy’s, on lined sheets evi-
dently provided by the Florida prison.” ¥
Charged with a felony, breaking and en-
tering with the intent to commit a mis-
demeanor, he had been denied appointed
counsel at his trial and was serving a
five-year sentence.
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Arguing that he had been denied
the due process guaranteed by the 14th
Amendment and never mentioning the
Betts case, Gideon petitioned the
Supreme Court to hear his appeal. It
agreed, and in a unanimous decision
the court held that an indigent person
accused of a serious crime has the right
to court-appointed counsel at state ex-
pense. In its key reasoning, the court
said, “That government hires lawyers to
prosecute and defendants who have
the money hire lawyers to defend are
the strongest indications of the wide-
spread belief that lawyers in criminal
courts are necessities, not luxuries.” 46

Four years later, with its decision in
In re Gault, the Supreme Court ex-
tended the Gideon decision to indi-
gent children charged in juvenile delin-
quency proceedings. 47 Still, an adult
indigent defendant’s right to appoint-
ed counsel in a state criminal pro-
ceeding was limited to capital cases
and felonies. That changed in 1972. In
its decision in Argersinger v. Hamlin,
the court extended the right to counsel
to indigent defendants in all misde-
meanor state proceedings where there
is the potential for a loss of liberty.

While Gideon, Gaultand Argersinger
are the best-known right-to-counsel
cases in Supreme Court history, “they
were part of a broader array of deci-
sions by the court in the past three
decades, all of which protect the right
to counsel for people who cannot af-
ford to hire a private lawyer,” accord-
ing to the National Legal Aid & De-
fender Association. € In more than half
a dozen cases, the Supreme Court has
recognized an indigent defendant’s right
to counsel during critical stages of a
criminal proceeding, including post-arrest
interrogation, lineups and other identi-
fication procedures, preliminary hear-
ings, arraignments and plea negotia-
tions. ¥ And in 1984, the court ruled
that in any criminal proceeding in which
counsel appears, the defendant is en-
titled to effective assistance, although
many critics have argued that the court
made it extremely difficult for defen-
dants to prove ineffective counsel.

Gideon’s Broken Promise

he result of the Supreme Court’s
decisions, from Powell through



Argersinger and beyond, meant that
states and localities would have to as-
sume the enormous cost of providing
counsel to the poor. The court never
ruled exactly how indigent defense
should be funded and administered, and
a variety of approaches have been de-
veloped. More than half the states fully
fund and administer indigent defense;
in others the full responsibility rests with
county governments; in still others it is
a combination of the two. As a result,
the quantity and the quality of indigent
defense services vary enormously from
state to state and locality to locality.

“The first significant efforts to system-
atize and standardize the provision of in-
digent defense services occurred in the
early 1970s,” according to the National
Legal Aid & Defender Association. *° In
1973, the National Advisory Commission
on Criminal Justice Standards and Goals
issued a basic set of standards for indi-
gent defense systems. Building on these
basic standards, the National Study Com-
mission on Defense Services issued a
more detailed set of voluntary standards
three years later. It addressed critical con-
cemns such as how to determine who is
indigent, when counsel should be pro-
vided, how public defender systems should
be structured, how public defense ser-
vices should be funded, how much pub-
lic defenders should be paid, what case-
load level is acceptable and how lawyers
should be trained.

Yet 20 years after Gideon, many pub-
lic defense systems across the country
were considered inadequate and plagued
by problems. In 1982, the American Bar
Association held its first public hearing on
the subject. One witness, the author of a
recent report entitled “Criminal Defense
Services for the Poor,” offered the fol-
lowing assessment of indigent defense in
the United States: “The major finding of
the study was not surprising to anyone
who knows the criminaljustice system:
Financing of defense services for indigents
is inadequate.” As a result, he said, “pub-
lic defenders have too many cases; lack
adequate investigator, clerical, and para-

The Public Defender Network

Public defenders serve indigent defendants in any of three basic
arrangements: as employees of public or private organizations or the
government; as appointees from lists of private bar members, or as
individual attorneys or firms or nonprofits that work under contract.

Public defender

Assigned counsel

private bar members.

Contract

A salaried staff of full-time or part-time attorneys that render criminal
indigent defense services through a public or private nonprofit
organization, or as direct government-paid employees.

The appointment from a list of private bar members who accept cases
on a judge-by-judge, court-by-court or case-by-case basis. This may
include an administrative component and a set of rules and guidelines
governing the appointment and processing of cases handled by the

Non-salaried individual private attorneys, bar associations, law firms,
consortiums or groups of attorneys or nonprofit corporations that
contract with a funding source to provide court-appointed
representation in a jurisdiction. This does not include public defender
programs primarily funded by an awarded contract.

Source: “Indigent Defense Services in Large Counties, 1999, ” Bureau of Justice

Statistics, November 2000

legal support, and are often inadequate-
ly trained for their assigned tasks.” °!

Formal assessments of state systems
continued over the years, often point-
ing to the same flaws. In response, the
ABA in 2002 issued its Ten Principles of
a Public Defense Delivery System, creat-
ed as a practical guide for “government
officials, policy makers, and other par-
ties who are charged with creating or
funding new, or improving existing pub-
lic defense delivery systems.” > Draw-
ing on the ABA’s more detailed effort
to standardize public defense services
in 1992, the Ten Principles, addressing
issues such as caseloads, training, super-
vision and independence of public de-
fenders, is often used by critics as the
yardstick by which to judge public de-
fender systems across the country.

In 2003, on the 40th anniversary of

Available online: www.cqresearcher.com

Gideon, the ABA held another series
of public hearings and issued its verdict
in “Gideon’s Broken Promise.” Com-
paring the current quality of indigent
defense services to 20 years earlier,
the authors summarized the report’s
findings with a bleak assessment: “Not
much has changed.” m

CURRENT
SITUATION

Who Is Indigent?

ne defendant makes just $9 an
hour but owns a car worth $9,000.
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Death Penalty Cases Strain Local Budgets

Some defendants are left without attorneys.

eath sentences in the United States are on the decline,
D but their costs continue to rise. Just 110 people were
sentenced to death in 2007, down from a peak of
326 in 1995. ! Analysts may argue about the causes for the de-
cline — some point to DNA testing and its spotlight on wrong-
ful convictions; others credit a drop in crime — but one thing
is certain: When brought, capital cases can create havoc with
a public defense system and its budget.

Death penalty cases can be far costlier to defend than other
kinds of cases if attorneys follow the American Bar Association’s
standards, which call for a defense team consisting of two attor-
neys experienced in capital defense, an investigator, a mitigation
specialist (to present “mitigating” reasons why the death penalty
should not be imposed) and perhaps a jury-selection expert. One
member of the team must be qualified to screen defendants for
mental or psychological disorders or impairments. *

“It is not as if a defense attorney can just take the police report
as the final word on the investigation,” says David Carroll, director
of research and evaluation at the National Legal Aid & Defender
Association. “They need to conduct their own thorough investiga-
tion from top to bottom,” he says, from interviewing eyewitness to
examining forensic evidence that increasingly includes DNA.

Capital cases can be particularly hard on counties that are
expected to fund the majority of indigent defense services. “It
only takes one extraordinary case” — or a jump in the num-
ber of capital cases brought — “to double their budget and
put them into fiscal jeopardy,” says Carroll.

In Maricopa County, Ariz., which includes Phoenix, the num-
ber of capital cases has nearly doubled since Andrew Thomas
was elected county attorney in 2005 on a law-and-order platform,
even though the number of first-degree murder cases had re-
mained stable for a decade. Thomas said he is simply trying to
return the percentage of capital cases to mid-1990s levels. 3

But the change in policy has drained the county’s public
defense system of money, leaving several defendants without
representation and causing several lawyers who defend capi-
tal cases to ask the courts to stay capital cases where no lawyers
are available. “Clearly, the system is overwhelmed,” said James
Haas, the county public defender.”

But even where a state funds capital cases, problems can arise.
Last October, the New Mexico Supreme Court halted the prosecu-
tion of two prison inmates charged in the murder of a guard until
“the state makes adequate funds available for the defense.” Noting
that death penalty cases are more difficult to defend than other mur-
der cases, the court ordered the state’s Public Defender Department
to seek additional funding from the legislature. But the legislature
took no action, and in early April state District Judge Neil Cande-
laria said the two inmates would not face the death penalty.

Other states are grappling with the same issues. In Geor-
gia, the capital case against Brian Nichols, who allegedly shot
and killed a judge, a court reporter, a sheriff's deputy and a
U.S. customs agent, has cost nearly $2 million so far and drained
money from other capital cases. Judges have had to delay at
least a dozen other death penalty trials because assigned de-
fense lawyers couldn’t be paid.

Critics blame the escalating cost of Nichols’ defense on the
fees of his assigned private lawyers and the judge who au-
thorized the payments, while the defense team blames prose-
cutors who placed five lawyers on the case and insisted on
requesting the death penalty. The entire ordeal has caused a
furor in Georgia, which had overhauled its indigent defense
system in 2003, replacing a patchwork of county systems with
statewide oversight and increased state funding.

Now, in part because of the Nichols case, the legislature is
backpedaling. It recently passed a bill that requires counties to
share more of the financial burden of death penalty cases and
restricts capital trials to the courtrooms of elected judges. The
original judge on the Nichols’ case was a senior, appointed judge.
‘I believe very firmly in an elected judiciary,” says Republican
state Sen. John Wiles. “Elected judges who are accountable to
the public are an essential component of controlling costs.”

! Death Penalty Information Center, www.deathpenaltyinfo.org/article.php?
scid=9&did=873.

2 See “Guidelines for the Appointment and Performance of Defense Counsel
in Death Penalty Cases,” American Bar Association, 2004 edition.

3 Jennifer Steinhauer, “Policy Shift on Death Penalty Overwhelms Arizona
Court,” The New York Times, March 5, 2007, p. 15A.

4 Ibid.

Another earns twice that much but owns
no assets. Which one, if either, deserves
to be assigned a public defender?

The U.S. Supreme Court, in estab-
lishing the right to counsel, has never
directly addressed who is indigent.
That decision is left to the counties
and the states, and their only guid-
ance comes from the National Study
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Commission on Defense Services,
which has said: “effective representa-
tion should be provided to anyone
who is unable, without substantial fi-
nancial hardship to himself or his de-
pendents, to obtain such representa-
tion.” It's no surprise, then, that
eligibility requirements for public de-
fense vary across jurisdictions.

Most states assume that anyone re-
ceiving public assistance, food stamps
or Medicaid Disability Insurance or liv-
ing in public housing is eligible for a
government-provided defense lawyer.
After that, most states use the federal
poverty guidelines as a threshold. Typi-
cally, if defendants’ available income is

Continued on p. 354



At Issue:

Should poor defendants bave the right to counsel in civil cases?
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being evicted from homes, losing custody of their children
and being denied life-or-death health benefits.

In many cases, the life impact may be just as shattering as
a jail sentence. But whereas legal counsel is guaranteed to indi-
gent criminal defendants in serious matters, there is no parallel
universal right in civil cases.

In August 2006, the American Bar Association House of
Delegates declared that it is time for a guaranteed right to
legal representation in civil cases where basic human needs
are at stake. The ABA specifically cited cases involving shelter,
sustenance, safety, health and child custody.

Civiljustice studies confirm that our two main methods of
representing the poor — free (pro bono) assistance by private
lawyers and legal-aid offices funded through the Legal Services
Corp. (LSC) — have fallen far short. Despite these heroic efforts,
80 percent of the civil legal needs of poor people go unmet
every year, and LSC-funded programs turn away half of all
people seeking assistance, due to insufficient funds.

Courts in several states, and at the federal level, have nar-
rowly rejected arguments for a constitutional right to counsel
in civil matters. Advocates continue to assert such a right in
some state constitutions, and legislatures also can enact a right
to counsel through statute. Indeed, there are limited examples
in which states guarantee representation in civil cases.

For instance, virtually every state guarantees an appointed
attorney or guardian for children in abuse and neglect cases.
Counsel also is provided more sporadically in cases involving
child custody and visitation; involuntary confinement or quar-
antine; and release of mental health records.

In each case, states have decided that it is in the public in-
terest, and in the interest of justice, to provide free counsel to
the indigent. This is true in other serious civil cases, as well.

When poor people are evicted unjustly, government spends far
more to shelter, feed and clothe them than it would to provide a
lawyer to stop the eviction. When indigent mothers wrongly lose
health benefits, because they lack counsel, unattended health
needs often become more serious and costly over time.

Of course, beyond the dollar costs and benefits to taxpayers,
there is the simple question of doing what is right for less for-
tunate Americans.

Etched on the U.S. Supreme Court building is one of Ameri-
ca’s most inspiring visions: “Equal Justice for All.” Only by pro-
viding counsel in civil matters when people’s health and well-
being are at stake can our nation make that vision a reality.

e very day, in communities across America, people are
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g n a nation where about one in every 100 workers is a

l lawyer — where lawyers tout low, flat rates in the phone-

book and no-risk contingency fees on late-night TV —
only the lawyers’ trade association could argue the government
needs to provide free legal representation in civil cases.

Specifically, the American Bar Association (ABA) proposes a
new “right” to legal representation in all lawsuits affecting a
broad array of “basic human needs.”

The dangers of this proposal are obvious. The chief risk is that
it will encourage unnecessary litigation. Unlike mediation and other
means of dispute resolution, litigation is expensive, slow, stressful
and adversarial. It can tear apart families and ruin good relation-
ships. Reducing litigation is a better goal than subsidizing it.

A right to counsel also would increase frivolous claims.
Today, indigents’ worthy claims are handled by lawyers who
either volunteer their services or, believing a case has financial
merit, work on a contingency basis. A right to counsel, however,
would encourage unscrupulous lawyers to bring bad cases to
generate government fees. And if the government is paying,
our litigious society would bring even more claims, hoping to
get lucky or at least strike a quick settlement.

Automatic government funding for lawyers would deter
practitioners from providing free services to the indigent. In-
deed, funding for legal-services organizations already may
have had this effect. And it seems unlikely that lawyers eager
to take cases on a government pay scale will be more skilled
or experienced than the practitioners who volunteer today.

At bottom, the need for a right to counsel in civil suits is
questionable. Most lawyers already volunteer their services,
and specialty legal clinics are prevalent. Most important, increased
competition (due to reforms the ABA largely opposed) has made
legal services less expensive in recent years.

We need more modest, less risky policies to improve Ameri-
cans’ access to counsel. The key is more competition. This
means lowering bars to practice, reducing the cost of legal edu-
cation, allowing non-lawyers to handle more matters and ex-
panding the ability of lawyers to offer informal advice over the
Internet. If less regulation is appropriate for car mechanics —
members of a profession more important to Americans’ safety
— then it should be good enough for lawyers.

If the ABA truly believes that Americans lack access to
counsel, it should do more to persuade its members to volun-
teer their services. But it is perhaps reflective of the bar’s
hubris that it instead wishes to create a “right,” financed by
taxpayers, to the services that only it provides.
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Indigent Defense Spending Varies Widely

Spending for indigent defendants varied in 2005 from a low of $4 per
capita in North Dakota to a high of $108 in Washington, D.C.
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at or below 125 percent of those guide-
lines, they would qualify for public coun-
sel. Some states are more generous; Utah’s
threshold is 150 percent and Florida’s is
250 percent. But others, facing budget
constraints, have become less generous.
In early April for instance, Georgia passed
a law lowering its eligibility threshold
for those charged with misdemeanors
from 125 percent to 100 percent of the
federal poverty guidelines (The guide-
line for a family of four is $20,650.).

The reason for the change, accord-
ing to Republican state Sen. John Wiles,
one of the bill's sponsors, is “money;
pure and simple. We have a budget cri-
sis.” The state kept the threshold for
felonies at 150 percent in an effort to
concentrate limited resources “where there
is the most compelling need,” according
to Wiles. He says he expects no adverse
impact from the change. “I think some-
one at 100 percent or more of the pover-
ty guideline is poor, not indigent.”

But criminal-justice researcher Span-
genberg calls the Georgia provision
“madness.” And Stephen Bright, presi-
dent of the Southern Center for Human
Rights, predicted the change in eligi-
bility will create havoc in Georgia’s
courts. “People living on a bare sub-
sistence income will not be able to hire
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private attorneys,” said Bright, “and as
long as they are unrepresented, the
courts will not be able to try their cases
or accept their guilty pleas.”

In another effort to reduce caseloads
and cut costs, some jurisdictions are
putting in sliding scales. In Dakota
County, Minn., “some judges appointed
the public defender to just about any-
one who asked for it,” says Steven
Holmgren, chief public defender of the
state’s First Judicial District, “and others
were, I thought, overly strict.” To fix the
problem, screeners now enter the jails
every morning and interview those who
want to apply for a public defender.
Those at the very low end of the in-
come range may qualify for a public
defender for all types of crimes, while
those at the higher end may qualify for
a public defender only if they’re ac-
cused of a felony. The underlying premise
is that private lawyers charge a lot more
for more serious crimes.

Spangenberg calls such a tiered ap-
proach fair, but Dakota County is doing
something else that is increasingly com-
mon and subject to sharp debate. It's
charging anyone who earns more than
$8/hour and who qualifies for a public
defender a fee, ranging from $100 up
to $400, depending on income. In the
past decade, at least a dozen states have

adopted fees, ranging from $25 in North
Dakota to up to $200 in New Jersey. >
Opponents say application fees have
a chilling effect on the right to counsel,
while proponents say a judge can al-
ways waive a fee if necessary. Still,
Spangenberg says he’s heard stories of
people being denied a lawyer because
they couldn’t pay the fee. “In many
places, people wouldn't be told that if
they can't afford the screening fee they
would still get a lawyer,” he says.

Collateral Consequences

ighteen-year-old “Nicholas” — not

his real name — was arrested a few
years ago in New York City and charged
with possession of a marijuana cigarette,
the equivalent, in Manhattan, of a traffic
violation. Nevertheless, the college fresh-
man stood to lose his student loans
because federal law prohibits a student
convicted of any drug offense from re-
ceiving federal grants, loans or work-
study assistance for one year or more.

The civil penalties that often accom-
pany a conviction or a guilty plea are
known as collateral consequences. And
there are more of them today, as state
and federal lawmakers have gotten
tougher on crime. Since 1996, anyone
convicted of possessing, using or dis-
tributing drugs is barred for life from re-
ceiving welfare and food stamps. In New
York state, a plea to disorderly conduct,
a non-criminal offense, bars a person
from public housing for three years; two
convictions for subway turnstile jumping
make a green-card holder deportable.

“It can literally rip families apart,”
says McGregor Smyth, managing at-
torney of the Civil Action Project at
Bronx Defenders, a public defender
agency in New York City.

Yet no state requires public defend-
ers to inform their clients of the collat-
eral consequences that could accompa-
ny a guilty plea or a conviction, although
there are ethical guidelines that say lawyers
must. But with unmanageable caseloads,



many public defendants just don't have
the time. Nor do they have the training.
Besides, says Jennifer Riggs, a senior
associate at The Spangenberg Group,
there are no handbooks where you can
look up what your client is being
charged with, such as theft, and see
what collateral consequences apply.

Smyth says the civil penalties are
often worse than the original jail term
or fine and often prevent people from
getting their lives back on track. “If you
don’t have a place to live, it's pretty
hard to get a steady job,” Smyth says.
“If you don’t have a steady job, it'’s hard
to find a place to live, and if you don’t
have any of that, it's pretty hard to pull
yourself out of the cycle of crime.”

Smyth’s office was created specifi-
cally to break that cycle by lessening
the collateral consequences of crime.
For 18-year-old “Nicholas,” Smyth per-
suaded the district attorney on the case
to change the charge, and he was able
to remain in college.

Time, training and money are need-
ed so more public defenders can help
their clients consider the collateral con-
sequences when negotiating a plea,
Smyth says. But all are in short supply.

Holistic Defense

A shortage of money is also threat-
ening another novel approach to
indigent defense — holistic defense —
in which social workers help defense
lawyers evaluate clients with mental-
health or substance-abuse problems
and seek alternatives to jail or prison.

Crack-cocaine addict Timothy Henson,
34, had already served three prison
terms for drug-related crimes and was
facing a fourth for robbery. But this time,
a social worker and his defense lawyer
convinced a Kentucky judge to place
him in a recovery center instead, where
he has since graduated and now works
as a mentor to others. “Each time they
sent me to the penitentiary, 1 didn’t
really learn anything,” said Henson. >

This effort was part of a pilot pro-
gram funded by Kentucky that placed
social workers in public defenders’ of-
fices in four counties starting in Octo-
ber 2006. The goal was to see if so-
cial workers could help clients get
treatment and avoid jail. At first it was
a stretch, says Rob Sexton, a regional
manager in the state Department of Pub-
lic Advocacy who supervised several of
the social workers. “For the first time,
I started thinking about issues like the
client’s housing, physical health, mental
health and family,” he says.

While the goal was to help clients,
the pilot program has saved the state
money as well. A six-month analysis
of the program showed that drug use
dropped, participation in treatment pro-
grams tripled, recidivism rates declined
and every dollar spent on a social
worker saved the state $3.25 in in-
carceration costs,

Social workers have always been in-
volved in the criminal justice system,
according to Kirsten Levingston, former
director of public initiatives at New York
University’s Brennan Center for Justice.
“But the role they played in the past
was a really narrow one,” she says. The
social worker was brought in at the
end of the case during sentencing.
“Now socials workers are being brought
in at the front end of the case, and the
use of social workers in this way seems
to be increasing across the country.”

Travis County, Texas (Austin),
launched a Mental Health Public De-
fender Office last July — possibly the
first of its kind in the nation — staffed
by two lawyers, two master’s-level social
workers, two caseworkers and support
staff. Director Jeanette Kinard says a typ-
ical client is a 60-year-old man with
schizophrenia and early dementia who
has been in and out of the criminal-
justice system for years, usually for crim-
inal trespass. “We got him housing in
a group home in a better part of town,
and he hasn’t been arrested for six
months,” says Kinard. “That’s just a huge
success story for him.”

Available online: www.cqresearcher.com

Both Texas and Kentucky have money
to continue their programs, but in Ken-
tucky at least, no money to expand. De-
spite letters of support from several judges,
the enthusiastic backing of many of the
state’s prosecutors and praise from key
legislators, the state budget passed in
April includes no additional funding. gy
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Border Pressure

hile federal courts handle far fewer

criminal prosecutions than state
courts, federal public defenders are also
finding themselves under pressure, par-
ticularly along the Southwest border. That’s
the result of a U.S. government crack-
down on illegal immigration that began
more than a decade ago and has inten-
sified since the 9/11 terrorist attacks. >’

The rising caseloads along the border
and the resulting strain on local federal
courts can be traced to the Ilegal Im-
migration Reform and Immigrant Re-
sponsibility Act of 1996, which provided
funds to hire more Border Patrol agents.
In addition, advances in technology now
allow Border Patrol agents to compare
fingerprints of detainees with a central
FBI database and know within minutes
whether the person has a criminal his-
tory or has been deported before. Ille-
gally crossing the border after having
been deported is a felony.

“We're finding that for every 10 peo-
ple we're apprehending, at least one has
a criminal record in the U.S.,” said Gus
Soto, supervisory Border Patrol agent in
Tucson, Ariz., “and these are people we
are, of course, prosecuting.” >

But federal public defenders, as well
as prosecutors and judges, are finding
it hard to cope. “The system is over-
whelmed, and it's a lot harder to pro-
vide the individualized attention to the
client that is, frankly, required of us,”
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said Milagros Cisneros, an assistant
federal public defender in Phoenix. >

In addition to trolling for illegal im-
migrants with criminal histories, in se-
lected areas of the border the govern-
ment is also arresting those with no criminal
background. It used to be that agents
routinely sent illegal immigrants back across
the border to Mexico, but in a new pro-
gram, Operation Streamline, many first-
time detainees are being prosecuted for
illegal entry, a misdemeanor, and spend-
ing weeks or months in jail.

The new crackdown began in Del
Rio, Texas, in December 2005, expand-
ed to Yuma, Ariz., a year later, and then
to Laredo, Texas, about a year after that.
Proponents of the program say the threat
of jail time is working. In the Del Rio
sector, the number of people appre-
hended crossing the border dropped
46 percent between fiscal 2006 and 2007
and 68 percent in the Yuma sector.

“We're pleased because basically
they’re enforcing the law,” said Louise
Whiteford, president of the Houston-
based Texans for Immigration Reform.
Its long overdue.”

This January, the Border Patrol took
Operation Streamline to Tucson, a region
with one of the busiest U.S. District Courts
in the country. Border Patrol agents in
the area apprehend on average more
than 1,000 illegal immigrants a day and
are aiming to prosecute 100 of them.

Now congtressional supporters want
to implement Operation Streamline
along the entire border with Mexico.

Like her counterparts in other bor-
der areas that have seen an increase
in prosecution of illegal immigrants,
Heather Williams, first assistant federal
public defender in Tucson, is con-
cerned about Operation Streamline’s
impact on the ability of defenders to
do their job.

“From the start, the federal public
defender has thought that this was ill-
advised,” said Williams, who worries
that her office will be able to handle

fewer criminal cases. °! -
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